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+RZHYHU� WKH GLVWULFW FRXUW GLG QRW LQGHSHQGHQWO\ VHQWHQFH $QWKRQ\ RQ

WKLV &RXQW� WKH FRXUW MXVW LQFOXGHG &RXQW �� DV UHOHYDQW FRQGXFW LQ LWV

FDOFXODWLRQ RI $QWKRQ\¶V &RXQW � 5,&2 FRQVSLUDF\ RIIHQVH OHYHO�

%HFDXVH QHLWKHU WKH JRYHUQPHQW QRU WKH GHIHQGDQW DSSHDOV WKLV WUHDWPHQW

RI &RXQW ��� ZH GR QRW DGGUHVV LW�

�
7KH GLVWULFW FRXUW VWDWHG LQ UHJDUG WR WKH VXEVWDQWLYH FRXQWV RI

H[WRUWLRQ WKDW ³>I@RU SXUSRVHV RI FDOFXODWLQJ WKH JXLGHOLQHV WKHVH ILYH

VXEVWDQWLYH FRXQWVZLOO EHPHUJHG LQWR&RXQW � WR DYRLG GRXEOH FRXQWLQJ�´

-�$� DW ����� %HFDXVH QHLWKHU WKH JRYHUQPHQW QRU WKH GHIHQGDQW DSSHDOV

WKLV ³PHUJHU´ RI &RXQWV ��� ��� ��� ��� DQG �� LQWR &RXQW �� ZH GR QRW

DGGUHVV LW�
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)RU D GHVFULSWLRQ RI WKH DWWHPSWHG MXU\ WDPSHULQJ� E\ D WKLUG�SDUW\�

.KDOLG 6KDED]]� VHH &RUUDGR ,� ��� )��G DW ������� $IWHU 6KDED]]
DSSURDFKHG 3DXO� WKH ODWWHU ZHQW WR WKH DXWKRULWLHV DQG DVVLVWHG LQ WKH
DUUHVW DQG FRQYLFWLRQ RI 6KDED]]� 6KDED]] ZDV DFTXDLQWHG ZLWK D MXURU
LQ WKH FDVH� MXURU (GZDUG .HQQHG\� DQG DSSDUHQWO\ WKRXJKW WKDW KH FRXOG
DFW DV DQ LQWHUPHGLDU\ EHWZHHQ WKH GHIHQGDQWV LQ WKH FDVH DQG .HQQHG\�
1RQH RI WKH GHIHQGDQWV ZHUH LQYROYHG LQ DQ\ ZD\ ZLWK 6KDED]]¶V HIIRUWV�
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GLVWULFW FRXUW IDLOHG WR SURYLGH VXIILFLHQW ILQGLQJV RI IDFW ZLWK UHVSHFW WR
WKH FRQWHVWHG VHQWHQFLQJ IDFWRUV� VSHFLILFDOO\ ³WKH OHDGHUVKLS UROH RI WKH
GHIHQGDQWV� WKH ILQGLQJ RI D FRQVSLUDF\ WR PXUGHU %RZPDQ� DQG WKH
GHWHUPLQDWLRQ WKDW &RUUDGR ZDV DUPHG DW WKH WLPH WKDW WKH GHIHQGDQWV
H[WRUWHG PRQH\ IURP 6RSKLHD�´ 6HH &RUUDGR ,� ��� )��G DW ���� 7KHVH
IDFWRUV ZHUH FRQWHVWHG EHFDXVH WKH\ ZHUH WKH LVVXHV UDLVHG E\ 3DXO DQG
1RYH 7RFFR RQ WKHLU ILUVW DSSHDO� 6HH LG� 2Q WKH ILUVW DSSHDO� WKLV FRXUW
UHPDQGHG EHFDXVH� LQ VWDWLQJ LWV ILQGLQJV RQ WKHVH LVVXHV� WKH GLVWULFW FRXUW
³HLWKHU VXPPDULO\ DGRSWHG WKH ILQGLQJV RI WKH SUHVHQWHQFH UHSRUW RU
VLPSO\ GHFODUHG WKDW WKH HQKDQFHPHQW LQ TXHVWLRQ ZDV VXSSRUWHG E\ D
SUHSRQGHUDQFH RI WKH HYLGHQFH�´ ,G� 2Q UHPDQG� WKH GLVWULFW FRXUW
SURYLGHG DGGLWLRQDO IDFWXDO ILQGLQJV�

:H PXVW ILUVW GHFLGH� WKHQ� ZKHWKHU WKH GLVWULFW FRXUW¶V ILQGLQJV RI
IDFW ZLWK UHVSHFW WR WKHVH LVVXHV ZHUH DGHTXDWH WR VXSSRUW LWV FRQFOXVLRQV
LQ UHVHQWHQFLQJ 3DXO� :H FRQFOXGH WKDW WKH GLVWULFW FRXUW¶V IDFWXDO
ILQGLQJV DUH DGHTXDWH WR HQDEOH DSSHOODWH UHYLHZ RI WKH GLVWULFW FRXUW¶V
ILQGLQJV ZLWK UHVSHFW WR 3DXO¶V VHQWHQFH� 7KXV� ZH ZLOO FRQVLGHU ZKHWKHU
WKH FKDOOHQJHG ILQGLQJV DUH FOHDUO\ HUURQHRXV�
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1�����$���BB������%��('�$"'*$�*�+"$�%� (�$%�$�$%'���$'�+ �$'�&
2�+&(���+ �!�"���&$�&*'&-��+"�������&(�$%�$��2���(��&�$%�
�$'�+ �$'�&��'$�!�+&(�$%�$���+ �%�(���������(���!'"��"#�(+"'&-
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*HQHUDOO\ VSHDNLQJ� 3DXO¶V ILUVW IRXU DUJXPHQWV IROORZ IURPDPRUH

JHQHUDO FRPSODLQW ² QDPHO\� WKDW� RQ UHPDQG� WKH GLVWULFW FRXUW IDLOHG WR
REH\ WKLV FRXUW¶VPDQGDWH WRPDNH IDFWXDO ILQGLQJV VXIILFLHQW IRU DSSHOODWH
UHYLHZ� ,Q UHPDQGLQJ WKLV FDVH WR WKH GLVWULFW FRXUW� ZH FRQFOXGHG WKDW WKH

*%�"�*$�"'�$'*�� ����*'�$�(� A'$%� ��"$'*+ �"� �*$�� �!� �F$�"$'�&
*�##'$$�(� 29� %'�� *�*�&��'"�$�"��� �+"�+�&$� $�� �	�	�6�
EE� �5��B<�?<�?<5?� <"� �@�&$� *�&(+*$?�� /5B�/<2?<�?�
/5B�/<2?<B?<�?<'?�� �&(� /5B�/<2?</?� <���*'!'*� �!!�&��
*%�"�*$�"'�$'*�?�������������������/����L;��/.�BJB���$�MJ���
�$�"���&$�&*'&-��$%��('�$"'*$�*�+"$�!�+&(�$%�$�&�&���!�$%���
���*'!'*��!!�&���*%�"�*$�"'�$'*��A�"��"����&�2 9�!�"�����2 ��$�
�&$%�&9� �&(� $%+�� ('(� &�$� �&%�&*�� %'�� ��&$�&*�� �&� $%�
�F$�"$'�&� *�&��'"�*9� �&� $%�� 2��'�� �!� �&9� �!� $%���
*%�"�*$�"'�$'*�����%��('�$"'*$�*�+"$�#�(��$%'��!'&('&-�'&��&�
��&$�&*��������1�����$��/����/����&�$%'��&�A�"�#�&(��A���-�'&
'&�$"+*$�$%��('�$"'*$�*�+"$�$��#�C���(�O+�$��!�*$+� �!'&('&-�
"�-�"('&-� $%�� ���*'!'*� �!!�&��� *%�"�*$�"'�$'*�� $%�$� $%�
-�@�"&#�&$��  �-������ 9�$��$%���+2�$�&$'@���*$���!��F$�"$'�&
!�"�A%'*%��&$%�&9�A���*�&@'*$�(�����"��+"�������!�����  �$�
"�@'�A��$%��('�$"'*$�*�+"$�#+�$��"�@'(����#���F� �&�$'�&�!�"
(��� $%�����*$��A�"���"�A�"��&�$� "����&�2 9�!�"�����2 �� $�
�&$%�&9���������(������"'#�����B/<*?<�?8������������//G���B(
�$��J��J��
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"����*$�$��%'����&$�&*�����'"�$��%���"-+���$%�$�$%��('�$"'*$�*�+"$
�""�(� '&� !'&('&-� $%�$� %�� ��������(� �� %�&(-+&� (+"'&-� $%�
�F$�"$'�&��!�6��"-��	��%'�����	�*�&(��%���"-+���$%�$�('�$"'*$
*�+"$��""�(�'&�!'&('&-�$%�$�%��%�(��*$�(�'&��� ��(�"�%'��"� ��'&
$%���F$�"$'�&��*%�#�����%'"(��%���"-+���$%�$�$%��('�$"'*$�*�+"$
�""�(� '&� &�$� "�*�&�'(�"'&-� A%�$%�"� ��2�"$� ,�&"��� �&
�F$�"$'�&�@'*$'#��%�(�2��&�$%"��$�&�(���%9�'*�  9�����+ $�(�
�&(� �2(+*$�(�� 2���(� �&� $%�� $��$'#�&9� �!� ��@�� ��**�� �$
"���&$�&*'&-�����+"$%��%���"-+���$%�$���@����**�3��$��$'#�&9
� ���*�  �(�'&$��O+��$'�&��(N+�$#�&$��'#����(�A'$%�"����*$�$�
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7KDW UXOH SURYLGHV� LQ UHOHYDQW SDUW�

8SRQ DQ LQTXLU\ LQWR WKH YDOLGLW\ RI D YHUGLFW RU LQGLFWPHQW� D
MXURU PD\ QRW WHVWLI\ DV WR DQ\ PDWWHU RU VWDWHPHQW RFFXUULQJ
GXULQJ WKH FRXUVH RI WKH MXU\¶V GHOLEHUDWLRQV RU WR WKH HIIHFW RI
DQ\WKLQJ XSRQ WKDW RU DQ\ RWKHU MXURU¶V PLQG RU HPRWLRQV DV
LQIOXHQFLQJ WKH MXURU WR DVVHQW RU GLVVHQW IURP WKH YHUGLFW RU
LQGLFWPHQW RU FRQFHUQLQJ WKH MXURU¶V PHQWDO SURFHVVHV LQ
FRQQHFWLRQ WKHUHZLWK� H[FHSW WKDW D MXURU PD\ WHVWLI\ RQ WKH
TXHVWLRQ ZKHWKHU H[WUDQHRXV SUHMXGLFLDO LQIRUPDWLRQ ZDV
LPSURSHUO\ EURXJKW WR WKH MXU\¶V DWWHQWLRQ RUZKHWKHU DQ\ RXWVLGH
LQIOXHQFH ZDV LPSURSHUO\ EURXJKW WR EHDU XSRQ DQ\ MXURU�

)HG� 5� (YLG� ����E��

��(�"� ��+ ����!��@'(�&*��>��1�����$���������%��-�@�"&#�&$
*'$�(���(�"� ��+ ���!��@'(�&*�����<2?�

�

�%��$�%%���%��"'&-�A���%� (��&��*$�2�"�����/�������%�
('�$"'*$�*�+"$�!'"�$�"+ �(��&�$A��'#��"$�&$�$%"��%� (�#�$$�"�4
<�?� $%�$� $%��$�%%���%��"'&-�A�+ (�2��%� (� '&����&�*�+"$�
"�$%�"�$%�&����#�%���8��&(�</?�$%�$�$%��O+��$'�&��$��2����C�(
29�*�+&�� �A�+ (�=2���$"'*$ 9� '#'$�(�$��������A%�$%�"�$%�"��A��
�&9�'&$�"�*$'�&�A'$%�� $�"&�$��N+"�"�:�&&�(9�*�&*�"&'&-������
$%�����"��*%�#�(��$��%'#�29�,"��	%�2�DD��&(�$%��O+��$'�&�
*�&*�"&'&-� A%�$%�"� &�A�� "���"$�� �"� �$%�"� '&!�"#�$'�&
*�&*�"&'&-�,"��	%�2�DD3�� �""��$� �&(�)�!�&(�&$���""�(�3�
'&@� @�#�&$�'&�$%�$��""��$�*�#��$��$%���$$�&$'�&��!��&9��!�$%�
N+"�"��>��1�����$�/�BB����%��*�+"$�*�&$'&+�(4��=
!��&(��& 9�'!
$%�� !�"#�"� N+"�"� $��$'!'��� $%�$� $%�"�� A��� ��#�� '&$�"�*$'�&
"� �$�(�$��$%��	%�2�DD�*�&$�*$��������"�$%�$�$%���""��$��&(�$%�
�@�&$�� �+""�+&('&-� $%�� �""��$� �!�,"�� 	%�2�DD� *�#�� $�� $%�
�$$�&$'�&��!��&9�N+"�"���$%�&�$%����+"$�A'  ��  �A�!�  �A�+�
O+��$'�&�� *�&*�"&'&-� $%�� '#��*$� '!� �&9� �!� �+*%� *�&(+*$�
'&$�"�*$'�&��"�'&!�"#�$'�&�>��1�����$�/�BJ�

�%��('�$"'*$�*�+"$��"�����(�$����C���*%�N+"�"�$%��!�  �A'&-
O+��$'�&��� �"'�"� $�� �  �A'&-� $%�� -�@�"&#�&$� �&(� (�!�&��
*�+&�� �$����C�$%�'"�O+��$'�&�4
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�&(��$��&9�$'#���"'�"�$��(� '2�"�$'�&���"�(+"'&-�9�+"
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	%�2�DD� �"� �&92�(9� !�"� �$$�#�$'&-� N+"9� $�#��"'&-�
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��""�(�� A��� '&@� @�(� '&� $%�� �@�&$�� �+""�+&('&-� $%�
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�&9$%'&-��"'&$�(� '&��'$%�"��!� $%����C �&(��"�����"� $%�
,�*�#2�)�' 9� *�&*�"&'&-� $%�� �@�&$�� �+""�+&('&-� $%�
�""��$��!�,"��	%�2�DDR
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&�$'&-� $%�$� #�&9� �!� $%�'"� � �@�&� �+2N�*$� �"���� %�(� 2��&
� '#'&�$�(����%��('�$"'*$�*�+"$��F� �'&�(�$%�$��A%' ��'$�%�(�&�$
"+ �(����*'!'*�  9��&�$%��� �@�&��"�����'$�A�+ (��+"�+��$%���
 '&��� �!� O+��$'�&�� ��� $%���� ��"#'$$�(� 29�  �A� �&(� "�O+'"�(
+&(�"��+"�#�&(�$�����%��('�$"'*$�*�+"$�� ���&�$�(�$%�$��=
�(�&3$
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�!$�"��(('$'�&� ��2N�*$'�&��A�"��"�'��(�29�(�!�&���*�+&�� 
�&(� ('�*+���(�� $%�� ('�$"'*$� *�+"$� �"�*��(�(� $�� *�  � �&(
O+��$'�&��+&(�"���$%���  �$A� @��(� '2�"�$'&-�N+"�"���&(�$%���'F
� $�"&�$��N+"�"���'&* +('&-�� $�"&�$��N+"�"��(A�"(�:�&&�(9�
�%�� -�@�"&#�&$� �&(� (�!�&��� *�+&�� � A�"�� � ��� -'@�&� �&
����"$+&'$9�$����C�O+��$'�&��A'$%'&�$%���*�����  �A�(�29�$%�
*�+"$�� � 1+"�"�� �G�� �G��� ���� ���� �/�� ��G�� G�� J��� �&(� �//
�&�A�"�(�$%��*�+"$3��O+��$'�&��'&�$%��&�-�$'@�8�$%����N+"�"�
� ���$��$'!'�(��'&�"����&���$��(�!�&���*�+&�� 3��O+��$'�&���$%�$
$%�9�('(�&�$�"�*�  �('�*+��'&-�$%��N+"9�$�#��"'&-�'&*'(�&$��"
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RIIHQVH�V� >ZHUH@ WKH REMHFW RI WKH FRQVSLUDF\� ,Q VXFK FDVHV�
VXEVHFWLRQ �G� VKRXOG RQO\ EH DSSOLHG ZLWK UHVSHFW WR DQ REMHFW
RIIHQVH DOOHJHG LQ WKH FRQVSLUDF\ FRXQW LI WKH FRXUW� ZHUH LW
VLWWLQJ DV D WULHU RI IDFW� ZRXOG FRQYLFW WKH GHIHQGDQW RI
FRQVSLULQJ WR FRPPLW WKDW REMHFW RIIHQVH�

8�6�6�*� � �%���� FRPPHQWDU\� DSSOLF� QRWH �� 7KLV QRWH RQO\ DSSOLHV
XQGHU 8�6�6�*� � �%����G�� ZKLFK VWDWHV WKDW ³>D@ FRQYLFWLRQ RQ D FRXQW
FKDUJLQJ D FRQVSLUDF\ WR FRPPLW PRUH WKDQ RQH RIIHQVH VKDOO EH WUHDWHG
DV LI WKH GHIHQGDQW KDG EHHQ FRQYLFWHG RQ D VHSDUDWH FRXQW RI FRQVSLUDF\
IRU HDFK RIIHQVH WKDW WKH GHIHQGDQW FRQVSLUHG WR FRPPLW�´ 8�6�6�*�
� �%����G��

��
7KH JRYHUQPHQW GRHV QRW DUJXH LQ LWV EULHI RQ DSSHDO WKDW WKH

GLVWULFW FRXUW VKRXOG KDYH KHOG $QWKRQ\ UHVSRQVLEOH IRU WKH IRXU
VXEVWDQWLYH DFWV RI H[WRUWLRQ RI ZKLFK KH ZDV QRW FRQYLFWHG IRU WKH
SXUSRVHV RI FDOFXODWLQJ KLV &RXQW � +REEV $FW FRQVSLUDF\ EDVH RIIHQVH
OHYHO� KRZHYHU� WKH JRYHUQPHQW¶V FKDUW� VHH $SSHOOHH¶V %U� DW ������
VXJJHVWV WKDW $QWKRQ\ VKRXOG EH KHOG UHVSRQVLEOH IRU WKRVH DFWV�
$UJXPHQWV QRW GHYHORSHG LQ EULHIV RQ DSSHDO DUH GHHPHG ZDLYHG E\ WKLV
FRXUW� KRZHYHU� DQG ZH WKXV GR QRW DGGUHVV ZKHWKHU WKH GLVWULFW FRXUW
SURSHUO\ KHOG $QWKRQ\ UHVSRQVLEOH IRU RQO\ ILYH VXEVWDQWLYH DFWV RI
H[WRUWLRQ LQ LWV FDOFXODWLRQ RI $QWKRQ\¶V EDVH RIIHQVH OHYHO IRU WKH
H[WRUWLRQ FRQVSLUDF\� 6HH 8QLWHG 6WDWHV Y� /D\QH� ��� )��G ���� ������
��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� ������ �³LVVXHV DGYHUWHG WR
LQ D SHUIXQFWRU\ PDQQHU� XQDFFRPSDQLHG E\ VRPH HIIRUW DW GHYHORSHG
DUJXPHQWDWLRQ� DUH GHHPHG ZDLYHG´ �TXRWDWLRQ RPLWWHG���

('�$"'*$�*�+"$�%� (��&$%�&9�"����&�'2 ���& 9� !�"� $%���� !'@�
�+2�$�&$'@��*�+&$���!��F$�"$'�&�!�"�A%'*%�%��A���*�&@'*$�(�0
��+&$�� �B� <7� (��?�� /�� <7�$��#�?�� /B� <�2"�%�#?�� /J
<	��%'��?�� �&(� /�� <,�"$'&?� 0� "�$%�"� $%�&� !�"� �  � �!� $%�
�F$�"$'�&�@'*$'#��<&'&�?��  �-�(�'&���+&$����&(�$%�����*'!'*
*�+&$���!�A%'*%�%��A���&�$�*�&@'*$�(����%��('�$"'*$�*�+"$�%� (
$%�$�� ��� �� $"'�"� �!� !�*$�� %�� A�+ (� &�$� *�&@'*$� �&$%�&9� �!
*�&��'"'&-�$��*�##'$�$%����!�+"��!!�&����!�"�A%'*%�%��A��
&�$�*�&@'*$�(�������1�����$���./�<���+&$����0�,�&"�?����.B�
.J�<��+&$��/�0�L'�"D2�?����.��<��+&$����0�,�"� ��?����.�
<��+&$��G�0�1�%&�?�
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&��"�@'�+� 9�"�#�&('&-�$%'��*�����A��� ���'&�$"+*$�(�$%�
('�$"'*$�*�+"$�$��#�C��!�*$+� �!'&('&-��A'$%�"����*$�$��A%�$%�"
�&$%�&9���""�(���%�+ (�2���**�+&$�2 ��!�"����*'!'*��!!�&��
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,Q VXP� IRU WKH &RXQW � 5,&2 FRQVSLUDF\ FRQYLFWLRQ� $QWKRQ\

&RUUDGR PXVW EH KHOG UHVSRQVLEOH IRU� ��� WKH H[WRUWLRQ FRQVSLUDF\� DQG
��� WKH VXEVWDQWLYH DFWV RI H[WRUWLRQ IRU ZKLFK KH ZDV FRQYLFWHG� LQ
DGGLWLRQ WR WKH REVWUXFWLRQ RI MXVWLFH� $W PLQLPXP� WKLV UHVXOWV LQ D EDVH
RIIHQVH OHYHO RI �� ZKHQ WKH RIIHQVH OHYHOV DUH FRPELQHG SXUVXDQW WR
8�6�6�*� � �'���� 7KH REVWUXFWLRQ RI MXVWLFH FRXQW ZDUUDQWV DQ RIIHQVH
OHYHO RI DW OHDVW ��� VHH -�$� DW ������� �QRWLQJ WKDW RIIHQVH OHYHO IRU
REVWUXFWLRQ RI MXVWLFH FRXQW FRXOG HLWKHU EH �� RU ���� WKH H[WRUWLRQ
FRQVSLUDF\ ZDUUDQWV DQ RIIHQVH OHYHO RI �� �D EDVH RIIHQVH OHYHO RI ��
SXUVXDQW WR 8�6�6�*� � �%����D� DQG D WKUHH�OHYHO DJJUDYDWLQJ UROH
HQKDQFHPHQW SXUVXDQW WR 8�6�6�*� � �%����E��� DQG HDFK VXEVWDQWLYH
FRXQW RI H[WRUWLRQ DOVR ZDUUDQWV DQ RIIHQVH OHYHO RI DW OHDVW �� �D EDVH
RIIHQVH OHYHO RI �� SXUVXDQW WR 8�6�6�*� � �%����D� DQG D WKUHH�OHYHO
DJJUDYDWLQJ UROH HQKDQFHPHQW SXUVXDQW WR 8�6�6�*� � �%����E���

��
7KDW SURYLVLRQ VWDWHV� LQ UHOHYDQW SDUW�

3DUWLFXODU FDUH PXVW EH WDNHQ LQ DSSO\LQJ VXEVHFWLRQ �G� EHFDXVH
WKHUH DUH FDVHV LQ ZKLFK WKH YHUGLFW � � � GRHV QRW HVWDEOLVK ZKLFK

�&�"�#�&(��%�A�@�"��$%��('�$"'*$�*�+"$�&��(�&�$�"�@'�'$�'$�
!'&('&-��"�-�"('&-�A%�$%�"�$%���"�&$'�"���$� ��&(��(-�A�$�"
��$� � *�+&$�� �&(� $%�� *�&��'"�*9� $�� #+"(�"� ��""9� =��*�>
5�A#�&� *�&�$'$+$�� "� �@�&$� *�&(+*$� !�"� �+"������ �!
��&$�&*'&-��&$%�&9�+&(�"���+&$���� �L��*�&* +(��$%�$� $%�
('�$"'*$� *�+"$3�� !'&('&-�� A'$%� "����*$� $�� $%���� '��+��� �"�
�(�O+�$�� !�"�����  �$�� "�@'�A��&(� $%�$� $%�9��"��&�$�* ��" 9
�""�&��+��� � �%�� �@'(�&*�� �"�(+*�(� 29� $%�� -�@�"&#�&$� $�
*�&&�*$��&$%�&9�A'$%�$%����'&*'(�&$��A���&�$��+!!'*'�&$�$�
�+���"$���!'&('&-��'$%�"�$%�$�%��A���'&@� @�(�'&��&9�'  �-� '$9
'&� ����*'�$'�&� A'$%� $%�#� �"� $%�$� �&9� �+*%� '  �-� '$9� A��
"����&�2 9�!�"�����2 ��$��%'#�����*�&$"�"9�*�&* +�'�&�'��&�$
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$ FULPLQDO FRQYLFWLRQ RQ D FRXQW UHJDUGLQJ DQRWKHU FRQVSLUDF\ LQ

DGGLWLRQ WR D FULPLQDO FRQYLFWLRQ RQ D 5,&2�FRQVSLUDF\ FRXQW GRHV QRW
QHFHVVDULO\ UHTXLUH WKDW WKH GLVWULFW FRXUW ILQG WKH GHIHQGDQW DFFRXQWDEOH
IRU WKH QRQ�5,&2 FRQVSLUDF\ DV UHOHYDQW FRQGXFW IRU WKH SXUSRVH RI
GHWHUPLQLQJ WKH EDVH RIIHQVH OHYHO IRU WKH5,&2FRQVSLUDF\� 6HH8�6�6�*�
� �%���� FRPPHQWDU\� DSSOLF� QRWH � �³7KH SULQFLSOHV DQG OLPLWV RI
VHQWHQFLQJ DFFRXQWDELOLW\ XQGHU WKLV JXLGHOLQH DUH QRW DOZD\V WKH VDPH DV
WKH SULQFLSOHV DQG OLPLWV RI FULPLQDO OLDELOLW\� 8QGHU VXEVHFWLRQV �D����
DQG �D����� WKH IRFXV LV RQ WKH VSHFLILF DFWV DQG RPLVVLRQV IRU ZKLFK WKH
GHIHQGDQW LV WR EH KHOG DFFRXQWDEOH LQ GHWHUPLQLQJ WKH DSSOLFDEOH
JXLGHOLQH UDQJH� UDWKHU WKDQ RQ ZKHWKHU WKH GHIHQGDQW LV FULPLQDOO\ OLDEOH
IRU DQ RIIHQVH DV D SULQFLSDO� DFFRPSOLFH� RU FRQVSLUDWRU�´��
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7KH GLVWULFW FRXUW GLVFXVVHG ZKHWKHU WR LQFOXGH WKH +REEV $FW

FRQVSLUDF\ DV UHOHYDQW FRQGXFW IRU WKH SXUSRVHV RI FDOFXODWLQJ $QWKRQ\¶V
&RXQW � 5,&2 FRQVSLUDF\ RIIHQVH OHYHO LQ WHUPV RI ³PHUJ>LQJ@´ &RXQW �
LQWR &RXQW �� -�$� DW ����� :H DUH WURXEOHG E\ WKLV WHUPLQRORJ\� 'LVWULFW
FRXUWVPD\ ³PHUJH´ FRQYLFWLRQV �E\ YDFDWLQJ GXSOLFLWRXV RUPXOWLSOLFLWRXV
FRQYLFWLRQV� DIWHU D MXU\ YHUGLFW LI WKH FRXUW ILQGV WKDW WKH FRQYLFWLRQV DUH
GXSOLFLWRXV RU PXOWLSOLFLWRXV DQG WKHUHIRUH LQ YLRODWLRQ RI WKH 'RXEOH
-HRSDUG\ &ODXVH RI WKH )LIWK $PHQGPHQW RI WKH 8QLWHG 6WDWHV
&RQVWLWXWLRQ� 8QLWHG 6WDWHV Y� 7KURQHEXUJ� ��� )��G ���� ��� ��WK &LU�
������ VHH DOVR %DOO Y� 8QLWHG 6WDWHV� ��� 8�6� ��� ������� +RZHYHU�
$QWKRQ\¶V FRQYLFWLRQ XQGHU 5,&2 DQG KLV FRQYLFWLRQ XQGHU WKH +REEV
$FW DUH QRW GXSOLFLWRXV� ZH KDYH ORQJ PDLQWDLQHG WKDW WKH LPSRVLWLRQ RI
FRQVHFXWLYH VHQWHQFHV IRU YLRODWLRQV RI 5,&2 DQG LWV DFFRPSDQ\LQJ
SUHGLFDWH RIIHQVHV GRHV QRW YLRODWH WKH 'RXEOH -HRSDUG\ &ODXVH� 6HH
8QLWHG 6WDWHV Y� 6XWWRQ� ��� )��G ����� ���� ��WK &LU� ������ +DG WKH
GLVWULFW FRXUW FRQFOXGHG WKDW WKH +REEV $FW FRQVSLUDF\ ZDV UHOHYDQW
FRQGXFW IRU WKH SXUSRVHV RI FDOFXODWLQJ $QWKRQ\¶V RIIHQVH OHYHO IRU WKH
&RXQW � 5,&2 FRQVSLUDF\ FRQYLFWLRQ� WKH FRXUW VWLOO VKRXOG KDYH
LQGHSHQGHQWO\ FDOFXODWHG KLV RIIHQVH OHYHO IRU WKH &RXQW � +REEV $FW
FRQVSLUDF\ FRQYLFWLRQ�
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7KH ,QWURGXFWRU\ &RPPHQWDU\ VWDWHV� ³7KH RIIHQVH OHYHO XVXDOO\

ZLOO EH GHWHUPLQHG E\ WKH RIIHQVH OHYHO RI WKH XQGHUO\LQJ FRQGXFW�´
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RIIHQVH� WUHDW HDFK XQGHUO\LQJ RIIHQVH DV LI FRQWDLQHG LQ D VHSDUDWH FRXQW
RI FRQYLFWLRQ � � � �´ 7KXV� WKH SURYLVLRQ DQG FRPPHQWDU\ XVH WKUHH
GLIIHUHQW FRQVWUXFWLRQV �³XQGHUO\LQJ UDFNHWHHULQJ DFWLYLW\�´ ³XQGHUO\LQJ
FRQGXFW�´ DQG ³XQGHUO\LQJ RIIHQVH´� WR UHIHU WR WKH VDPH WKLQJ�
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